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Constitutional Law
The B.C. Court of appeal has decided to grant
leave to appeal in the case of R. v. Bryan. In that
case Bryan had been charged and convicted with
a violation of s. 329 of the Canada Elections Act,
which prohibits the transmission of electoral results
from one district to another district in which
the polling stations are not yet closed. Bryan had
done this by posting election results from the
East Coast on a web site on the West Coast during
the November 2000 federal election. At trial he
argued that s. 329 of the Act violated his freedom
of expression rights guaranteed under s. 2(b) of the
Charter. The trial judge found that s. 329 did infringe
s. 2(b), but was justifiable under s. 1 of the Charter.
The decision was reversed by a summary convictions
appeal judge, who found that the s. 1 justification
was not made out.
In its decision granting leave, Smith J.A. of the B.C.
Court of Appeal noted that the applicant had to
establish that the court below had made an error on
a question of law, and that the issue raised is one of
importance. The applicant would also have to show
that there was a reasonable possibility of success of
the appeal. Smith J.A. found the test to be met. The
question of law raised by the appeal is “whether
the summary conviction appeal judge erred by
substituting his view of the facts for that of the trial
judge” (at para 20).

Copyright Law
The Federal Court continued its hearing this week
into the application by the Canadian Recording
Industry Association (CRIA) to have the court order

5 ISPs to disclose the identities of 29 different
subscribers that CRIA believes are engaging in
illegal uploading activity. A decision by the Court is
expected shortly.

Privacy
The Assistant Privacy Commissioner of Canada
issued Case Summary #227 dealing with a complaint
that a telecommunications company had allegedly
recorded a telephone call and gave the police a
copy of the transcript without the complainant’s
knowledge or consent. The complainant was accused
of threatening a relative of his estranged girlfriend.
The company denied the complainant’s claim that it
recorded and stored the content of communications
for billing reasons or in the event complaints were
made against the operator without the user being
notified. The Commissioner’s office was able to
confirm that it was not the company’s usual practice
to record or save any personal information. The
police officer had contacted the telecommunications
company to inquire whether any such records
were available, but the company indicated that this
was not permitted “due to privacy issues.” Having
established no calls were being recorded and no
transcripts were sent to the police, the Assistant
Privacy Commissioner was satisfied that there had
been no contravention of Principle 4.3. Thus, the
complaints were not well-founded.
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